INTRODUCTION
With its decisions in Seminole Tribe v. Florida and Alden v. Maine, 2 the Supreme Court has tremendously broadened the immunity that states enjoy from suits brought by private individuals. In Seminole Tribe, the Court held that a state may not be sued in federal court for violations of the federal Indian Gaming Regulatory Act. 3 In Alden, the Court held that a state may not be sued in its own courts for violations of the federal Fair Labor Standards Act. 4 In both instances, Congress had expressly declared its intention to make the states subject to suit by private parties. Taken together, these decisions thus establish the remarkable proposition that states may violate federal statutes yet not be held accountable in any court of law.
5
State immunity from suit has been a controversial doctrine in the United States since the Founding. Indeed, the doctrine was initially repudiated by the Supreme Court in the early days of the Republic, in COLUMBIA LAW REVIEW [Vol. 101:853 lative courts."' 5 Since these legislative tribunals are politically accountable bodies in the executive branch and not courts of law,' 6 allowing individuals to sue the states in such fora neither formally violates sovereign immunity doctrine nor functionally undermines political accountability concerns. This Note therefore argues that Congress may constitutionally allow individuals to vindicate a state's violation of federal law in an administrative court.
Part I of this Note examines the expansive interpretation the Court has lent state sovereign immunity doctrine during the past hundred years, and also discusses the authority of Congress to abrogate a state's immunity from suit under its Article I and Fourteenth Amendment powers. It will then focus particular attention on Justice Kennedy's majority opinion in Alden v. Maine, where the Court's accountability concerns are most explicitly articulated. Part II explores the power of Congress both to regulate the states directly and to regulate in its areas of competence through the creation of legislative courts. Part III argues that Congress may constitutionally regulate the states by making them susceptible to suit in these non-Article III courts. Such a regulatory scheme would promote rule-of-law values while demonstrating respect for the dignity of the states by ensuring that lines of political accountability for the actions taken against them remain transparent.
I. STATE SOVEREIGN IMMUNITY DOCTRINE
The evolution of state sovereign immunity doctrine has been wellrehearsed elsewhere.
1 7 Section A of this Part will thus provide only a thumbnail sketch of the history of the doctrine in America, and Section B 15. A legislative court is an adjudicative body created by Congress and functioning under the aegis of the executive branch. Since it is not constituted pursuant to Article III of the Constitution, a legislative court is political, rather than judicial, in nature. The term "legislative courts" was first used in American Insurance Co. v. Canter in Justice Marshall's discussion of territorial courts. 26 U.S. (1 Pet.) 511, 546 (1828) ("These Courts, then, are not constitutional Courts .... They are legislative Courts, created in virtue of the general right of sovereignty which exists in the government, or in virtue of that clause which enables Congress to make all needful rules and regulations, respecting the territory belonging to the United States."). The practical difference between a legislative and an Article III court is that only in the latter are judges granted salary protection and lifetime tenure. This Note uses the terms "Article I courts," "non-Article III courts," and "legislative courts" interchangeably.
16. See, e.g., Freytag v. Comm'r, 501 U.S. 868, 911 (1991) (Scalia, J., concurring) ("Where adjudicative decisionmakers do not possess life tenure and a permanent salary, they are 'incapable of exercising any portion of the judicial power.'" (quoting Ex parte Randolph, 20 F. Cas. 242, 254 (C.C.D. Va. 1833) (No. 11, 558 ) (Marshall, CJ.))).
17. See Henry Paul Monaghan, Comment, The Sovereign Immunity "Exception," 110 Harv. L. Rev. 102,103 n.12 (1996) [hereinafter Monaghan, Exception] ("There seem to be nearly as many accounts as there are legal historians."). For a broad overview of the subject, and a bibliography of the relevant literature, see Richard H. Fallon, Jr. et al., Hart & Wechsler's The Federal Courts and the Federal System 994-1105 (4th ed. 1996) will lay out the parameters of Congress's ability under the Fourteenth Amendment to abrogate state immunity from suit. Section C will focus on Alden and the Court's limitations on Congress's Article I abrogation power; it will argue that the compelling policy rationale behind the Court's robust sovereign immunity doctrine is that accountability must be retained in the political branches of government.
A. Interpreting Article III and the Eleventh Amendment
Whether the doctrine of state sovereign immunity comports with the ideals of a republican government has been debated from the earliest years of our nation. In the 1793 case of Chisholm v. Georgia, the Court was required to decide whether Georgia could be haled into federal court to defend against an action brought in assumpsit by a citizen of South Carolina. Looking to the text of Article III of the Constitution, which delineates the judicial power of the United States, the Court found only silence on the issue of sovereign immunity. As Justice Wilson noted, "[t] o the Constitution of the United States the term SOVEREIGN, is totally unknown."
18 Absent an express grant of sovereign immunity to the states in Article III, four of the five Justices refused to read such immunity into the constitutional text, finding the doctrine to be contrary to the ideals of a republican government' 9 and antithetical to the principle of the rule of law. 20 Only one Justice dissented, relying on a statutory. analysis of the Judiciary Act of 1789 rather than on a constitutional analysis of Article 111.21 It has been said that the Court's decision in Chisholm "fell upon the country with a profound shock." 2 2 The Eleventh Amendment to the Con- 19. See id. at 479 (Jay, C.J.) ("The extension of the judiciary power of the United States to such controversies, appears to me to be wise . . . because it teaches and greatly appreciates the value of our free republican national Government, which places all our citizens on an equal footing .... "); cf. Alden v. Maine, 527 U.S. 706, 802-03 (1999) (Souter, J., dissenting) (arguing that the Court's sovereign immunity doctrine is "inimical to the republican conception, which rests on the understanding of its citizens precisely that the government is not above them, but of them, its actions being governed by law just like their own").
20. See Chisholm, 2 U.S. at 456 (Wilson, J.) ("Ifjustice is not done; if engagements are not fulfilled; is it upon general principles of right, less proper, in the case of a great number, than in the case of an individual, to secure, by compulsion, that, which will not be voluntarily performed?").
21. See id. at 431-34 (Iredell, J., dissenting). Determining that Congress had not explicitly spoken to the issue of sovereign immunity in the Act, Justice Iredell turned to English common law to determine whether such an action could be maintained against one of the states, and concluded that it could not. Id. at 437-38. He intimated, however, that Congress might have the power to subject states to suit at the behest of individuals. Id. at 449.
22. [Vol. 101:853 stitution was proposed at the first meeting of Congress after the Court's decision, and was in a short time duly adopted by the states. 23 The passage of the Amendment was at minimum an instruction to the Court to recognize that the states were entitled to a sphere of immunity from suits brought by private parties. 24 From the text of the Amendment, however, this sphere of immunity looks rather limited. For example, the Eleventh Amendment makes it clear that states are "immune" from suits in law or equity, but no mention is made of suits in admiralty. Also, a state has immunity from suits brought by a citizen of another state, but no mention is made of immunity for suits prosecuted by a citizen of the same state. Textually, therefore, the Eleventh Amendment pretended to do no more than establish a state's immunity within a limited compass.
Nonetheless, the Court ruled in 1890 in Hans v. Louisiana that the Eleventh Amendment conferred immunity upon states from actions initiated by its own citizens.
2 5 Acknowledging that the text of the Amendment was silent on this issue, the Court wrote that a literal interpretation of the Amendment would "strain the Constitution and the law to a conshock of surprise throughout the country that, at the very first meeting of Congress thereafter, the Eleventh Amendment to the Constitution was almost unanimously proposed, and was in due course adopted by the legislatures of the States"). In a rather dramatic gesture, Georgia nearly enacted a law that would have mandated death by hanging for any person who attempted to bring suit against the state pursuant to the decision. See Clyde E. Jacobs, The Eleventh Amendment and Sovereign Immunity 56-57 (1972);John V. Orth, TheJudicial Power of the United States: The Eleventh Amendment in American History 18 (1987) . But note that some scholars dispute the profound shock theory. See, e.g., James E. Pfander, Rethinking the Supreme Court's Original Jurisdiction in State-Party Cases, 82 Cal. L. Rev. 555, 588 (1994) (critiquing the profound-shock theory).
23. The Eleventh Amendment states: "The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State." U.S. Const. amend. XI.
24. To describe the Eleventh Amendment as conferring an immunity on the states would be problematic in at least two ways. First, the Court has stated in Alden that the Eleventh Amendment did not grant anything to the states; rather, it affirmed a principle of immunity inherent in the structure of the Constitution. See Alden, 527 U.S. at 713 (noting that the phrase "Eleventh Amendment immunity" is "convenient shorthand but something of a misnomer, for the sovereign immunity of the States neither derives from, nor is limited by, the terms of the Eleventh Amendment"). Second, to characterize the Eleventh Amendment as a grant of sovereign immunity is arguably to engage in an act of reification, since the Amendment in terms does no more than set limits to the judicial power of the United States. As Professor Pfander has argued:
[O]nce the Court begins to conceptualize the problem of state suability in terms of a free-standing principle of "sovereign immunity," rather than as a technical problem in the parsing of the language of judicial power, it unleashes a dangerous and unwieldy restriction on the federal courts' power to enforce federal-law restrictions against the states. James E. Pfander, History and State Suability: An "Explanatory" Account of the Eleventh Amendment, 83 Cornell L. Rev. 1269 Rev. , 1280 Rev. (1998 .
25. 134 U.S. at 14-15.
HeinOnline --101 Colum. L. Rev. 858 2001 struction never imagined or dreamed of." 26 The Court argued that it was "almost an absurdity on its face" to suppose that, at the adoption of the Eleventh Amendment, states were supposed to be immune from suits brought by citizens of other states, but not from suits brought by their own citizens. 27 The Court thus refused to constrict the doctrine of state sovereign immunity to the narrow grant contained in the actual language of the Eleventh Amendment.
Having loosed the doctrine of sovereign immunity from its textual moorings, the Court proceeded in subsequent cases to expand its breadth even further. In Ex parte New York, the Court held that the Eleventh Amendment bars suits brought against a state in admiralty, even though the text of the Amendment refers only to suits in law or equity.
28
The Court has also held states to be immune from suits brought under federal statute by foreign corporations 29 and Native American tribes. 33 This latter constraint on the immunity of the states is particularly noteworthy, because it means that a state violation of a private citizen's federal rights may be vindicated by a suit brought on behalf of the individual by the United States. While in practice this avenue of relief is exceedingly limited, since the resources of the executive branch are inadequate to vindicate the rights of even a portion of those aggrieved, 34 this "exception" demonstrates that the Court does not perceive state immunity to be immutable or an end in itself.
Instead, the object of the Court in establishing a robust state immunity doctrine appears to be an effort to require that essentially political decisions be made within the elected rather than the judicial branches of 26. Id. at 15. 27. Id. 28. 256 U.S. 490, 497-98 (1921) . 29. Smith v. Reeves, 178 U.S. 436, 446 (1900) . 30. Blatchford v. Native Village, 501 U. S. 775, 782-88 (1991). 31. 292 U.S. 313, 322 (1934) . 32. Kansas v. Colorado, 206 U.S. 46, 82-84 (1907 
2001]
HeinOnline --101 Colum. L. Rev. 859 2001 government. Indeed, this is precisely the understanding under which the Alden Court was operating when it explained that "[s] uits brought by the United States itself require the exercise of political responsibility for each suit prosecuted against a State, a control which is absent from a broad delegation to private persons to sue nonconsenting States."
35 Were individuals allowed to bring suit against a state in either federal or state court, the irreducibly political function of managing the state treasury would fall upon the courts. By allowing the United States to bring suit on behalf of an individual against a state, however, political accountability is reconstituted. If the federal government finds an individual's interest compelling, it may shoulder the political accountability attendant upon bringing suit against a state; such a suit is constitutionally acceptable since responsibility shifts from the popularly unaccountable judicial branch to the politically accountable federal executive branch.3t!
B. Congress's Abrogation Powers Pursuant to the Fourteenth Amendment
Despite the Court's broad view of sovereign immunity, it has allowed Congress to abrogate state immunity, under limited circumstances, pursuant to Congress's enforcement powers under section 5 of the Fourteenth Amendment. The exact circumstances under which the Court has upheld this abrogation power lend support to the thesis that political accountability drives the Court's sovereign immunity jurisprudence, with the Court's recent curtailment of this abrogation power highlighting the pressing need for alternative methods to vindicate state violations of federal rights.
Under section 5 of the Fourteenth Amendment, Congress is given the "power to enforce, by appropriate legislation," the constitutional guarantee that no state will deprive any person of "life, liberty, or property, without due process of law," nor deny any person the "equal protec-35. Id. at 756. 36. In addition to Texas, the Court has affirmed other robust exceptions to the immunity of states from being haled into Court by individuals. A state may, for instance, consent to suit in either its own or a federal court. Clark v. Barnard, 108 U.S. 436, 447 (1883) . An individual may bring suit against a state officer in order to obtain prospective relief from a continuing violation of federal law. Ex parte Young, 209 U.S. 123, 155-57 (1908) ; see also Monaghan, Exception, supra note 17, at 103 (arguing that the Ex pate Young doctrine swallows up immunity doctrine, such that as a practical matter state immunity is more the exception than the rule). Individuals may also seek compensation for past violations of federal rights by state officers pursuant to 42 U. S.C. § 1983 . See, e.g., Hafer v. Melo, 502 U.S. 21, 25-31 (1991 4 I The Court's cabining of Congress's abrogation powers under section 5 accords with its underlying concern for maintaining transparency and political accountability, since broad abrogation powers can only muddy the public's perception of which governmental body is responsible for the allocation of state moneys.
That political accountability is the Court's central concern may also be inferred from its second manner of constricting the section 5 abrogation powers of Congress: through the adoption of an increasingly rigorous "clear statement" rule. In Quern v. Jordan, the Court held that Congress must use clear and explicit language if it intends to "sweep away the immunity of the States" 42 -a standard that was ratcheted up in Atascadero State Hospital v. Scanlon, where the Court required that Congress "mak[e] its intention unmistakably clear in the language of the statute.
'4 3 One reason to dictate such a stringent standard is to assure that the courts are certain of Congress's intent to abrogate a state's immunity, since the consequence of such abrogation is to upset "the usual constitutional balance between the States and the Federal Government."
44 But another consequence of requiring Congress to be explicit in its intentions is to raise the political cost to Congress of subjecting the states to suit. 45 The Court has made it clear that it will not allow the elected branches to slough off responsibility for their political choices onto the judicial branch. To the extent that the Court feels obliged to acknowledge the powers of Congress to abrogate state immunity in the Fourteenth Amendment context, 41. 527 U.S. 627, 639-46 (1999 However, Union Gas was explicitly overruled in Seminole Tribe v. Florida in 1996. 4 9 Faced with an Eleventh Amendment challenge to the Indian Gaming Regulatory Act, which had been passed pursuant to Congress's Indian Commerce Clause authority, the Court ruled that Congress's attempt to abrogate state immunity through its Article I powers was unconstitutional. Embracing a conception of sovereign immunity as a fundamental tenet of constitutional law, the Court explained that the background principle of sovereign immunity cannot be abridged, even in areas where Congress is vested with complete lawmaking authority.
50
Finding no principled distinction between Congress's Commerce Clause and its Indian Commerce Clause powers, the Court opted to overrule Union Gas and establish that under none of its Article I powers was Con-46. For an analysis contending that the Court's Eleventh Amendment jurisprudence is motivated primarily by political accountability concerns, see infra notes 55-71 and accompanying text. 49. 517 U.S. 44, 63-66 (1996) . gress authorized to abrogate state sovereign immunity.
5 1 The decision in Seminole Tribe articulated clearly the modem Court's jurisprudential approach to state immunity: Post-Hans precedent and background principles of constitutional law are to be accorded substantial weight; the text of Article III and the Eleventh Amendment are to be taken as no more than guideposts to these principles; and the pre-Republic and early Republic historical accounts of the doctrine are to be de-emphasized accordingly. 52 The substantive rationale for these formal considerations was most forcefully articulated by the Court in Alden v. Maine. 5 3 At issue in Alden was Maine's assertion that sovereign immunity protected it from suits brought by state employees alleging violations of the overtime provisions of the Fair Labor Standards Act. The Court decided not only that Congress was unauthorized to abrogate a state's immunity from suit for violation of a federal statute in federal court, but also that Congress lacked the authority to abrogate state immunity from suit in a state's own courts.
4
With the decision in Alden, therefore, the Court's sovereign immunity jurisprudence would appear to have reached its substantive denouement. Absent extraordinary circumstances, such as the United States government bringing suit on an individual's behalf, states may violate federal statutes and remain immune from suit in any judicial court, federal or state.
The Court offered two justifications for this holding. First, it reaffirmed the postulate laid out in Seminole Tribe that sovereign immunity was a background principle of constitutional law rather than a creature of the Eleventh Amendment.
5 5 As in Seminole Tribe, this defense of the Court's sovereign immunity jurisprudence relied on an historical account of the states' immunity that has been contested by both scholars and-in exhaustive detail-by the dissenting Justices.
56 Second, with great rhetorical flourish the Court emphasized that sovereign immunity preserves the 51. Seminole Tribe, 517 U.S. at 72; see also Fla. Prepaid, 527 U.S. at 636 ("Congress may not abrogate state sovereign immunity pursuant to its Article I powers.").
52. See Seminole Tribe, 517 U.S. at 68-71 ("The dissent.., disregards our case law in favor of a theory cobbled together from law review articles and its own version of historical events.").
53. 527 U.S. 706 (1999). 54. Id. at 712. 55. See id. at 728 (describing the Court's "settled doctrinal understanding" that "sovereign immunity derives not from the Eleventh Amendment but from the structure of the original Constitution itself'). It is not surprising, of course, that the Court premised its holding on the presumption that the immunity of the states from suit is a "fundamental aspect of the sovereignty which the States enjoyed before the ratification of the Constitution," id. at 713, since the Eleventh Amendment itself (as a restriction on the judicial power of the United States) has no relevance for actions brought in state court.
56. See, e.g., Seminole Tribe, 517 U.S. at 101-68 (Souter, J., dissenting). Justice Scalia has derided the "now-fashionable revisionist accounts of the Eleventh Amendment set forth in other opinions in a degree of repetitive detail that has despoiled our northern woods." Ha. Prepaid, 527 U.S. at 688. It is beyond the scope of this Note to assess the [Vol. 101:853
HeinOnline --101 Colum. L. Rev. 864 2001 dignity and respect that the states as sovereign entities deserve. For instance, the Court explained that "immunity from private suits [is] central to sovereign dignity," 5 7 and that " [w] hen Congress legislates in matters affecting the States, it may not treat these sovereign entities as mere prefectures or corporations. Congress must accord States the esteem due to them as joint participants in a federal system .... ,,58 This language of "esteem" and "respect" was buttressed with quotations from earlier cases in which the Court made similar gestures toward preserving the dignitary value of its sovereign immunity doctrine.
59
Although tempting, it would be a mistake to read the Alden Court's appeals to state dignity as empty rhetoric devoid of substance.
60 Earlier opinions certainly did suggest, in ipse dixit fashion, that upholding a state's dignity was the overriding goal of the Court's sovereign immunity doctrine.
6 1 But in Alden the Court went to great lengths to articulate the substance underlying the rhetoric of dignity-that the elected branches of government must not be subjected to the coercion of the judicial branch. Of particular concern to the Court was the idea that a state would be "subject to the power of private citizens to levy on its treasury or perhaps even government buildings or property which the State administers on the public's behalf."
62 The harm of a private citizen "levying on its treasury" is that the essence of political decisionmaking-i.e., how state money is to be distributed-would be displaced onto an unaccountable judiciary. This concern is further evident in the Court's subsequent citation to In re Ayers, an 1887 decision in which that Court noted that "[t] he very object and purpose of the 1lth Amendment were to prevent the indignity of subjecting a State to the coercive process ofjudicial tribunals at the instance of private parties." 6 3 The Court in Ayers went on to explain that: It was thought to be neither becoming nor convenient that the several States of the Union, invested with that large residuum of sovereignty which had not been delegated to the United States, This juxtaposition of dignity and judicial coercion thus suggests that the "dignitary harm" states suffer through involuntary participation in lawsuits is the displacement by an unaccountable judiciary of state political processes for control of the state treasury.
In fact, the Court in Alden was even more explicit in highlighting its concern that accountability be retained in the political branches of government. For example, Justice Kennedy explained that immunity from litigation protects "'the states and the nation from unanticipated intervention in the processes of government,"' since the authorization of private suits would "place unwarranted strain" on the ability of the states to "govern in accordance with the will of their citizens" and to allocate scarce resources, an "interest [that] lies at the heart of the political process."
65 Distribution of moneys from the public fisc, in other words, requires political judgment for which the courts are constitutionally unsuited. 66 Moreover,
[w]hen the Federal Government asserts authority over a State's most fundamental political processes, it strikes at the heart of the political accountability so essential to our liberty and republican form of government. The asserted authority would blur not only the distinct responsibilities of the State and National Governments but also the separate duties of the judicial and political branches of the state governments, displacing "state decisions that 'go to the heart of representative government. ' ,, 67 Justice Kennedy explained that sovereign immunity blurs the lines of political responsibility along two axes: both among the branches of government and between the state and federal governments. In dissent, Justice Souter provided a strong historical refutation of the majority's defense of state sovereign immunity, but he did not engage vigorously with the Court's political accountability rationale for promoting a muscular sovereign immunity doctrine. Opting not to acknowledge the substantive values underlying the Court's decision, Justice Souter merely expressed outrage at the majority's use of anthropomorphic language. For instance, he argued that the Court's "assum [ption] that this 'dignity' is a quality easily translated from the person of the King to the participatory abstraction of a republican State" is "thoroughly anomalous" and "inimical to the republican conception."
72 Moreover, he suggested that it is "symptomatic of the weakness of the structural notion proffered by the Court that it seeks to buttress the argument by relying on 'the dignity and respect afforded a State, which the immunity is de- 'y 323, 350 (2000) , suggesting that "[o]ne might fairly argue that the most valid understanding of the interpretive process deployed in Alden is that a majority of the Court preferred state autonomy, fiscal predictability, and political accountability, and disapproved of individuals' ability to influence the course of government through litigation." But note that at least some scholars remain unsure about the Court's steadfastness with respect to its accountability arguments. William P. Marshall and Jason S. Cowart, for instance, in discussing the political accountability concerns manifested in Alden, suggest that the Court is reluctant "to take the accountability rationale to its logical conclusion" and that it "may not be fully committed to this theory as an explanation of state immunity doctrine. 72. Alden, 527 U.S. at 802 (Souter,J., dissenting) (quoting majority opinion); see also id. at 803 (stating that "a constitutional structure that stints on enforcing federal rights out of an abundance of delicacy toward the States has substituted politesse in place of respect for the rule of law"). signed to protect."' 73 This focus on the majority's "Gilded Era language" is, however, overly superficial, for it fails to acknowledge that behind the Court's language of dignity and respect lie important substantive values. 7 4 Nonetheless, Justice Souter's dissent is valuable for two reasons. First, he emphasizes that the ability of the federal government to bring suit on behalf of individuals, pursuant to United States v. Texas, 75 is in reality impracticable "unless Congress plans a significant expansion of the National Government's litigating forces to provide a lawyer whenever private litigation is barred by today's decision and Seminole Tribe." 76 Thus, the Alden majority's exclusive focus on accountability risks leaving no channels for the vindication of individual rights. Second, Justice Souter's dissent also calls our attention to an important point not disputed by the majority-that state sovereignty does not impede Congress from regulating the states pursuant to its Commerce Clause powers, and that the states are bound by such regulation, irrespective of their immunity from suit. (2000) ("Indeed, the present dissenters' refusal to accept the validity and natural import of decisions like Hans, rendered over a full century ago by this Court, makes it difficult to engage in additional meaningful debate on the place of state sovereign immunity in the Constitution."); cf. id. at 97 (Stevens, J., dissenting) ("I am unwilling to accept Seminole Tribe as controlling precedent."); Alden, 527 U.S. at 761 (Souter, J., dissenting) ("On each point the Court has raised it is mistaken."). That the majority and dissent have such entrenched positions is not surprising. As John V. Orth suggested a decade before the decision in Seminole Tribe, "[t] he search for the original understanding on state sovereign immunity bears this much resemblance to the quest for the Holy Grail: there is enough to be found so that the faithful of whatever persuasion can find their heart's desire. And ... the object of the search may prove equally illusory." Orth, supra note 22, at 28.
75. 143 U.S. 621, 644-45 (1892).
76. Alden, 527 U.S. at 810 (Souter, J., dissenting). 77. Id. at 806 (Souter, J., dissenting) (noting that "the law is settled that federal legislation enacted under the Commerce Clause may bind the States without having to satisfy a test of undue incursion into state sovereignty"). Justice Kennedy, writing for the majority in Alden, acknowledged that the states are bound by federal law under the Supremacy Clause, but found this fact to be irrelevant to the question of whether a state may thus be sued:
The Part II of this Note attempts to bridge the accountability concerns laid out by the Alden majority and the rule-of-law concerns expressed by the dissent by proposing that states may be held liable for violations of federal law by making them subject to suit in courts where accountability remains located in the political branches.
LEGISLATIVE COURTS AND CONGRESSIONAL REGULATION OF THE STATES
As this Part explains, Congress not only possesses the power to regulate the states as states, but also to regulate private parties through the creation of non-Article III tribunals. Within such legislative courts Congress need not assure litigants who are asserting their statutory rights all of the judicial protections required in an Article III setting.
A. Congressional Regulation of the States as States
Under current doctrine, the states possess significant immunity from lawsuits, but their immunity from regulation is much more limited. In its 1985 decision in Garcia v. San Antonio Metropolitan Transit Authority, the Court held that the states are not immune from congressional regulation passed pursuant to either the Commerce Clause or to Congress's other Article I powers.
78 Garcia overruled National League of Cities v. Usery, where the propriety of congressional regulation of the states was made to depend on a distinction between regulation of the states in their traditional governmental functions, and regulation of the states in their market-participant functions. 79 This distinction was held to be "unworkable" in practice, "invit[ing] an unelected federal judiciary to make decisions about which state policies it favors and which ones it dislikes." 80 Finding no constitutional principle by which to draw such a line, the Court refused to rely on "a priori definitions of state sovereignty," and instead argued that the measure of state sovereignty lies in the very structure of our federalism rather than in "discrete limitations on the objects of federal authority."81 78. 469 U.S. 528, 548 (1985) . In Garcia, the Court held that the Fair Labor Standards Act was constitutional as applied against the states, and specifically that the federal government could regulate the states in matters relating to the payment of overtime wages to certain employees.
79. See Nat'l League of Cities v. Usery, 426 U.S. 833, 845, 852, 854 (1976) The Court also noted that "the fundamental limitation that the constitutional scheme imposes on the Commerce Clause to protect the 'States as States' is one of process rather than one of result." Id. at 554. As such, it was echoing the principles Interestingly, this "structural limits" justification for the Court's refusal to constrict congressional regulation of the states has been rejected by the Court in the parallel realm of state sovereign immunity. 8 2 The Court's current sovereignty jurisprudence thus manifests a conceptual disjunct between regulatory and judicial immunity from certain federal actions. While regulation of the states as states is permissible because state interests are protected by the federalist structure, the abrogation of the states' immunity from suit is impermissible because those same safeguards are inadequate to protect the states' sovereignty. Rev. 543, 559 (1954) (arguing that the structure of federalism assures that state interests are adequately protected against congressional action, and that "the Court is on weakest ground when it opposes its interpretation of the Constitution to that of Congress in the interest of the states, whose representatives control the legislative process and, by hypothesis, have broadly acquiesced in sanctioning the challenged Act of Congress"); see also The Federalist No. 33, at 224 (Alexander Hamilton) (Isaac IKramnick ed., 1987) (suggesting that "the danger which most threatens our political welfare is that the State governments will finally sap the foundations of the Union"); The Federalist No. 46, at 299 (James Madison) (Isaac Kramnick ed., 1987) (suggesting that a "local spirit will infallibly prevail much more in the members of Congress than a national spirit will prevail in the legislatures of the particular States"); Laurence H. It would appear difficult to reconcile the Court's disparate reasoning patterns in these two lines of jurisprudence. One way, no doubt, is to read the Court as self-consciously balancing an arguably excessive grant of congressional power to regulate the states (as established by Garcia) with a corresponding diminution of congressional power to subject states to suit (as per Seminole Tribe and Alden).S4 If this balancing of the regulatory line of jurisprudence against the sovereign immunity line is indeed what is happening, then the Court's state immunity cases must be understood as simply ends-oriented. And if the Court is truly doing no more than manipulating the doctrine of sovereign immunity in a cynical manner, then the proposal set forth herein is surely quixotic. This Note presumes, however, that these two lines of jurisprudence may indeed be reconciled in a more principled way, and it attempts to do so by focusing on the Court's emphasis in both lines of cases on process concernsspecifically, on the necessity of maintaining transparent lines of political responsibility and accountability in the sovereign immunity context.
85

B. Congressional Regulation Through the Creation of Non-Article III Courts
Article III of the Constitution guarantees lifetime tenure and salary protection for judges of the Supreme Court and inferior courts of the nation.
86 These provisions are meant to "protect the role of the independent judiciary within the constitutional scheme of tripartite government Amendment, but (2000) (suggesting that the 'Juxtaposition of Garcia and Alden yields a peculiar result" and that "Alden is the Rehnquist Court's revenge for Garcia-a kind of theory-of-the-second-best solution to the Court's unwillingness to overrule Garcia"); see also Lawrence Lessig, Translating Federalism: United States v. Lopez, 1995 Sup. Ct. Rev. 125, 192 (" [F] ederalism requires... the Court to craft, to construct, to make-up, limits on regulative authority, both state and federal, so as to check the growth in the commerce power, to the extent that growth has set the original balance askew."); Fruehwald, supra note 7, at 479 (critiquing such an approach on the part of the Court as unprincipled).
85. With respect to the regulatory line of cases, see, for example, New York v. United States, 505 U.S. 144, 168-69 (1992) (noting that "where the Federal Government compels States to regulate, the accountability of both state and federal officials is diminished," and that "where the Federal Government directs the States to regulate, it may be state officials who will bear the brunt of public disapproval, while the federal officials who devised the regulatory program may remain insulated from the electoral ramifications of their decision"). With respect to the sovereign immunity line of cases, see supra Part I.B-C.
86. "The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services, a and assure impartial adjudication in federal courts.
'8 7 Nonetheless, Congress has long created non-Article III tribunals, where judges have no Article III protections, for the adjudication of certain rights. The driving force behind the creation of such tribunals-the boundaries of which were rarely tested in the courts before the middle of the nineteenth century 8 8 -is that adjudication is both an efficient and inevitable mode of administrative regulation.
89
The Court has consistently upheld the constitutionality of Congress's power to create legislative tribunals, though of course it has set limits on this authority. 9 0 The initial justification for the constitutionality of legislative courts, as well as the initial circumscription of Congress's authority to create such courts, was provided in 1855 in Murray's Lessee v. Hoboken Land & Improvement Co.9 1 There the Court stated that there are matters, involving public rights, which may be presented in such form that the judicial power is capable of acting on them, and which are susceptible of judicial determination, but which congress may or may not bring within the cognizance of the courts of the United States, as it may deem proper. Congress may thus create non-Article III tribunals for the adjudication of "public rights"-traditionally defined as "those which arise between the government and persons subject to its authority in connection with the performance of the constitutional functions of the executive or legislative departments.
' 9 3 This definitional requirement that the federal government be a party to the case was upheld as recently as 1982 in Northern Pipeline Construction Corp. v. Marathon Pipe Line Co., though only by a plurality of the Court. 94 If this definition of a public right were still operative, then the constitutional reach of legislative courts would remain short, and the very idea that a state might be held accountable before such a tribunal would be unimaginable. ButJustice O'Connor, who was responsible for one of the concurring votes in Northern Pipeline, brought forth a new definition of public rights several years later in Thomas v. Union Carbide Agricultural Products Co. 95 Remarking that "[a] n absolute construction of Article III is not possible in this area of 'frequently arcane distinctions and confusing precedents,' "96 Justice O'Connor refused to uphold the Northern Pipeline Court's formalist approach to the public rights doctrine. Instead, she defended an expanded notion of "public rights" that "reflects simply a pragmatic understanding that when Congress selects a quasi-judicial method of resolving matters that 'could be conclusively determined by the Executive and Legislative Branches,' the danger of encroaching on the judicial powers is reduced.
'97 Thus, if Congress can authorize an agency to fulfill its mandate without implicating Article III, then Congress may likewise adopt the more pragmatic and efficient approach of requiring private parties to resolve disputes between themselves in an Article I tribunal.
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The standard for determining whether or not Congress has vested improper powers in a non-Article III court was laid out explicitly in Cornclaims created by the administrative state, by and against private persons"); Martin H. Redish, Legislative Courts, Administrative Agencies, and the Northern Pipeline Decision, 1983 Duke L.J. 197, 208- 99 Again adopting a pragmatic stance, the Court identified several factors to weigh in order to determine whether a legislative court was constitutionally constructed. The factors are: the extent to which the "essential attributes of judicial power" are reserved to Article III courts, and, conversely, the extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts, the origins and importance of the right to be adjudicated, and the concerns that drove Congress to depart from the requirements of Article 111.100 Under the Schor and Thomas balancing test, therefore, Congress has great latitude to create legislative courts in which private parties may adjudicate statutorily-created rights.
III. SOVEREIGN IMMUNITY AND LEGISLATIVE COURTS
This Note proposes that Congress may make the states subject to suits brought by individuals in non-Article III courts. This Part sketches out what such a scheme would look like, highlighting the type of mechanism that would be necessary to assure that politically accountable actors retain adequate discretion over any adjudicative proceedings within the agency. In particular, this Part recommends that Congress mandate that the head of the administrative agency sign off on any suit brought by an individual against a state before such a suit will be allowed to proceed in the agency's legislative court. Since the agency's head is answerable to the President, lines of responsibility will remain transparent, and responsibility for allowing such a proceeding to continue will be located in a politically accountable actor. While the mechanics of the proposal discussed in this Part are generally applicable to any legislative court scheme, the discussion below will use the Fair Labor Standards Act-the federal statute at issue in Alden-as its model for how the proposal would work.
A. Political Accountability Within the Administrative Agency
In Alden v. Maine Texas. The problem, as Congress itself has recognized, is that the Secretary of Labor was not originally envisioned, nor can she realistically be expected, to devote substantial resources to sue on behalf of aggrieved employees.
10 4 Once again the central dilemma reasserts itself: Individuals may not bring suits against the states because the lines of political accountability will become muddied, yet the politically responsible federal officer empowered to bring such suits does not have the practical resources to effectuate this duty.
There is, however, a way out of this impasse. The Secretary of Labor may base her decision to bring suits against states on the complaints filed by individuals. Why, then, may not Congress set up an authority within the Department of Labor to adjudicate these same complaints? Garcia explained that the federal government may regulate the states pursuant to the FLSA, and we know from Texas and Alden that the federal government may bring suit against a state, on behalf of an individual, for damages resulting from a violation of the Act. As discussed above, this is acceptable because the lines of political accountability run transparently between the federal government and the people: The Secretary of Labor be maintained against any employer (including a public agency) in any Federal or State court of competent jurisdiction by any one or more employees for and in behalf of himself or themselves and other employees similarly situated. 29 U.S.C. § 216(b) (1994) . A "public agency" is defined to include "the government of a State or political subdivision thereof; any agency of... a State, or a political subdivision of a State." Id. § 203(x). The Secretary of Labor is authorized to bring an action on behalf of the employees:
The Secretary may bring an action in any court of competent jurisdiction to recover the amount of unpaid minimum wages or overtime compensation and an equal amount as liquidated damages. . . . Any sums thus recovered by the Secretary of Labor on behalf of an employee pursuant to this subsection shall be held in a special deposit account and shall be paid, on order of the Secretary of Labor, directly to the employee or employees affected. ultimately has the political responsibility for bringing suit against a state, and thus she and the President are directly accountable for the political fallout resulting from such a decision. So long, therefore, as the establishment of authority to adjudicate these same claims within the Department of Labor, via a legislative court, remains subject to the same level of political transparency, such a scheme will respect the core concerns of the Court's majority in Alden.
This Note thus proposes that Congress may set up an authority within the Department of Labor to adjudicate complaints by individuals against the states for violations of the FLSA, in essence abrogating the states' sovereign immunity in these legislative courts. There are three strands to this argument: (1) the right to overtime pay created by the FLSA is amenable, under the Court's current public rights doctrine, to adjudication in a legislative court; (2) sovereign immunity is a concept foreign to the administrative agency context, since legislative courts are more properly understood to be regulatory bodies rather than courts of law; and (3) the political safeguards that attend the Secretary of Labor's decision to bring suit against a state will remain in place, so long as the Secretary must predetermine whether there is a substantial basis for sending any particular action to an Administrative Law Judge (ALJ). Moreover, since the Department of Labor is already staffed with ALJs, recourse to a legislative-court regime for the disposition of FLSA claims against the states would be far less costly than requiring the Secretary of Labor to bring such suits herself on behalf of individuals.' 0 5
B. The Amenability of FLSA Provisions to Adjudication in Legislative Courts
Under the Court's current public rights doctrine, adjudication of rights such as those created by the overtime provisions of the FLSA are amenable to adjudication in legislative courts. Applying the Schor balancing test, one first notes that the right to be adjudicated here is statutory in nature. Congress has created a right (to overtime pay) that did not heretofore exist, at common law or otherwise. Since this is a statutory right, we need not be concerned that Congress has made an undue incursion into the realm of Article III courts, because the right is not one that has historically been adjudicated therein. Because the disposition of claims arising under this manufactured right could be decided by the executive 105. As Joanne Brant has argued, an individual's "attempt to persuade the federal government to sue on their behalf and to remit any damages the government recovers" would "likely... screen out a significant number of viable claims, and will strain an already tight federal litigation budget, which has never contemplated that the Department of Labor would serve as the front line of FLSA enforcement." Joanne C. Brant, The Ascent of Sovereign Immunity, 83 Iowa L. Rev. 767, 815 (1998) [Vol. 101:853
HeinOnline --101 Colum. L. Rev. 876 2001 or legislative branches without recourse to adjudication and without implicating Article 111,106 there is no danger that any due process right has been abridged by restricting adjudication to a legislative tribunal whose judges do not have salary protection or life tenure.
7
The second element of the Schor test-the concern that drove Congress to depart from the requirements of Article III-is compelling here. Not only is the Secretary of Labor incapable of providing the optimal level of protection for private parties whose rights have been abridged, 10 8 but the goals of Congress in enacting the FLSA are imperiled by state noncompliance. Coupled with the typical justifications offered for delegating adjudicative power to legislative courts-administrative efficiency and expertise'I 0 9 -this element weighs heavily in the constitutional balance.
0
A somewhat more complicated question arises with respect to the third Schor prong: "the extent to which the 'essential attributes ofjudicial power' are reserved to Article III courts, and, conversely, the extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts.""' A state brought before the FLSA legislative court by a private party could contend that its immunity remains intact before such a tribunal, because substantial supervision over the non-Article III tribunal by an Article III court is constitutionally required-and once Article III oversight is required, the state's immunity from suit is implicated. At one stage in the history of the Court's sovereign immunity jurisprudence, this argument might have been compelling.' t 2 The Court's current jurisprudence, however, re- 14 The need for Article III oversight has thus been greatly reduced and, to the extent that sovereign immunity is understood to be a doctrine operative only in a judicial context, state sovereign immunity has been removed as a formal concern.
C. The Distinct Status of Legislative Courts
An obvious objection to allowing individuals to bring FLSA actions against states in legislative court is that such a scheme is merely an endrun around the Court's sovereign immunity doctrine.'
15 Sovereign im- Rev. 189, 216-24 (1999) (arguing that sovereign immunity should not apply in qui tam actions where the United States has intervened, even if the United States is not the real party in interest). This Note's proposal-to allow individual suits against the states in legislative court-is conceptually distinct from qui tam actions. The legislative court proposal offers an alternative method for congressional regulation of the states, rather than an alternative method for the federal government to defend its own economic interests by authorizing an individual to bring suit in a judicial forum in the name of the United States. In the qui tam context, the qui tam relator would need to demonstrate that his or her pressing of a claim would result in some direct benefit to the government. munity, after all, is arguably meant to protect against exactly this type of action-a private party subjecting a state to the indignity of being haled before an adjudicatory body. Surely one could convincingly contend that moving the adjudication from an Article III or state court to a legislative court should make no constitutional difference.
As discussed above, however, there is a clear conceptual difference between legislative and judicial courts, even if the distinction between them has been a problem of a "highly theoretical nature" and "productive of much confusion and controversy." ' 1 16 In the past, the Court has adopted a functional standard for determining whether an action before an agency is to be deemed a suit at law.'1 7 But the current public rights doctrine requires a more formalist approach to this question, since the functions of judicial and legislative courts are presumed to be constitutionally discrete.
11 8 Indeed, the premise of the Court's holdings in Thomas and Schor is that the difference between an administrative agency, which regulates directly, and a legislative court, which regulates through an adjudicative process, is constitutionally inconsequential.' 9 Given the doctrinal distinction between constitutional and legislative courts, the 116. Glidden Co. v. Zdanok, 370 U.S. 530, 534 (1962) ; see also Samuels, Kramer & Co. v. Comm'r, 930 F.2d 975, 988 n.10 (2d Cir. 1991) ("The task of navigating through the murky waters that surround this area of constitutional law is a difficult one.").
117. See Upshur County v. Rich, 135 U.S. 467, 477 (1890) ("The principle.., is, that a proceeding, not in a court ofjustice, but carried on by executive officers in the exercise of their proper functions ....
is purely administrative in its character, and cannot, in any just sense, be called a suit."). In support of the functional standard, see, for example, Redish & La Fave, supra note 107, at 433, noting that, "[w] hile administrative rulemaking obviously does not qualify as a 'suit,' it would defy all reality to suggest that administrative adjudication of a statutorily created cause of action on behalf of or against a private individual or entity does not constitute a 'suit. "' 118. See Richard H. Fallon, Jr., Of Legislative Courts, Administrative Agencies, and Article III, 101 Harv. L. Rev. 916, 928 (1988) (arguing that "from the perspective of article III, [there is] no difference in constitutional principle between legislative courts and administrative agencies"); Redish, Legislative Courts, supra note 92, at 201 (noting that the Court "cannot logically distinguish the work of non-article III legislative courts from that of administrative adjudicatory bodies," since "their work cannot be functionally or theoretically distinguished"); cf. Samuels, Kramer, 930 F.2d at 988 (refusing to treat Article I tax court as a "Court of Law" for purposes of the Appointments Clause); see also Sun Buick, Inc. v. Saab Cars USA, Inc., 26 F.3d 1259 , 1263 (3d Cir. 1994 ) (explaining that Court decisions from the era of Upshur did not adopt a "functional test").
119. As Professors Redish and La Fave explain:
[An] administrative agency-legislative court dichotomy could not be rationalized by resort to the public rights doctrine, because that doctrine draws no such distinction for purposes of Article III analysis. In its original context, that doctrine was developed for the sole purpose of distinguishing between Article III and non-Article III adjudicatory power. Redish & La Fave, supra note 107, at 434. This appears to be the reason thatJustice Scalia refused to join in Justice O'Connor's articulation of a "new" public rights doctrine. See Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 66 (1989) (Scalia, J., concurring) ("The notion that the power to adjudicate a legal controversy between two private parties may be assigned to a non-Article III, yet federal, tribunal is entirely inconsistent with the origins of the public rights doctrine.").
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The Court has adopted just such a formal approach in other, nonsovereign immunity, areas of the law. For example, the Court has refused to find a Seventh Amendment defect in the refusal of Congress to permit juries to be seated in non-Article III courts. As the Court explained in Granfinanciera, S.A. v . ANordberg, where a Seventh Amendment claim was brought in the context of a non-Article III bankruptcy court, "if Congress may assign the adjudication of a statutory cause of action to a non-Article III tribunal, then the Seventh Amendment poses no independent bar to the adjudication of that action by a non-jury factfinder." 120 Similarly, in NLRB v. Jones & Laughlin Steel Corp., the Court held that the Seventh Amendment "does not apply where the proceeding [an adjudication under the NLRA] is not in the nature of a suit at common law."' 12 1 Again, given the constitutional distinction between legislative and judicial courts, these holdings cannot be surprising.' 22 It therefore follows that the non-Article III tribunal, as a creature of Congress and a tool of the President, should properly remain subject to the control of the elected branches of government, and not be answerable to doctrines like sovereign immunity that have been developed within a judicial context.
D. Necessity of a Filtering Mechanism
A proposal to allow states to be "sued" in legislative courts will initially appear at odds with Alden's claim that the "logic" of its sovereign immunity decisions "does not turn on the forum in which the suits were prosecuted." 123 But if the Court's underlying rationale is to assure that accountability and responsibility remain in the political branches of government, then the location of a suit in a political forum-the legislative court-affords precisely the respect for the states' political functioning demanded by the Court. 124 Since adjudications within an independent regulatory agency do not implicate either the state or federal judiciary, the doctrine of sovereign immunity is not violated.
Abrogating state sovereign immunity in legislative courts would afford the kind of political accountability that the Alden Court seeks and that is present when the Secretary of Labor is required to initiate a suit herself. We understand the actions of the Secretary of Labor to be subject to popular correction because the Secretary is a delegate of the President, the elected representative of the people. The President is directly accountable to the people for his actions and those of his delegates, since he is responsible under Article II for faithfully executing the laws and for "directing the action to be taken by his executive subordinates" to protect the national interest. 25 The President maintains control over the Secre-tary (and all his delegates) through his removal powers. 12 6 Since Article I judges are also executive functionaries, they too are subject to the control of the President through his removal powers. To some extent, therefore, the actions of ALJs must be understood to be political in nature. The President, that is, maintains control over the legislative courts, and is ultimately responsible for their functioning.
There are, however, limits on the President's removal power with respect to ALJs.
12 7 The President cannot, for example, influence an ALJ during an adjudication. As Chief Justice Taft suggested in Myers:
[T] here may be duties of a quasi-judicial character imposed on executive officers and members of executive tribunals whose decisions after hearing affect interests of individuals, the discharge of which the President can not in a particular case properly influence or control. But even in such a case he may consider the decision after its rendition as a reason for removing the officer, on the ground that the discretion regularly entrusted to that officer by statute has not been on the whole intelligently or wisely exercised.
128
The President cannot himself direct the outcome of an adjudication-a commonsensical and presumably uncontroversial restriction on his removal powers. But does this necessarily mean that the President cannot be held accountable for the judgments emanating from an administrative agency? Would a delegation of power from the Secretary of Labor to a legislative court necessarily entail the loss of political accountability in the person of the President? The short answer to these questions is that delegated power need not entail a loss of accountability. First, the President is capable of influencing, in broad strokes, the manner and substance of the decisionmaking in the legislative court by policing its decisionmakers. Those ALJs who refuse to share the President's interpretation of how the law is to be executed will be dismissed, and those ALJs who remain will be on notice that the retention of their positions is conditional. While such influence over administrative adjudication might appear unseemly, this kind of political intrusion on the process is an anticipated and welcome characteristic of the legislative court.
are those in which they act for him. In such cases they are exercising not their own but his discretion.").
126. See id. at 161; cf. Edmond v. United States, 520 U.S. 651, 666 (1997) (holding that non-Article lII judges on Coast Guard Court of Criminal Appeals were inferior officers of the United States and thus subject to removal by the President without any restriction); Freytag v. Comm'r, 501 U.S. 868, 912 (1991) (Scalia, J., concurring) (arguing that Article I Tax Court is not a court of law since its judges "still lack life tenure; their salaries may still be diminished; they are still removable by the President for 'inefficiency, neglect of duty, or malfeasance in office"' (quoting 26 U.S.C. § 7443(f))).
127. See generally Morrison v. Olson, 487 U.S. 654, 691 (1988) (holding that Congress may restrict President's removal power if the restrictions are not "of such a nature that they impede the President's ability to perform his constitutional duty" to take care that the laws be faithfully executed).
128. Myers, 272 U.S. at 135 (emphasis added).
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Recall that these tribunals are political bodies, and that adjudications therein are regulatory rather than judicial in nature. Article Ijudges lack the salary protection and life tenure of Article III judges, precisely because we insist that these executive branch functionaries answer to the President and, ultimately, to the people. If the people are dissatisfied with the number of lawsuits that the Secretary of Labor allows to proceed against the states, or with the relative ease or difficulty of gaining relief in an administrative court, they can express their discontent at the next national election. And if the states are concerned that they will not be afforded the benefits which accrue from having a proceeding adjudicated by an Article III judge, all they need do is remove the proceeding to federal district court-where they will, perforce, have waived their claim of immunity. Second, Congress may provide a threshold political check on whether an individual's claim against a state may proceed by requiring that the Secretary of Labor issue a certificate of probable cause before allowing the claim to proceed to adjudication. Given that the Secretary of Labor is the President's subordinate, the President will bear responsibility for the issuance of such a certificate. This screening function will ensure political accountability, for it entrenches a high-level deliberative process through the exercise of executive discretion.
E. Some Objections to the Legislative Court Proposal
It is not difficult to imagine objections to a proposal to abrogate state sovereign immunity in legislative courts. After all, as has already been noted, the Alden Court specifically explained that state immunity is a "background principle" of our constitutional order, and that the logic of the Court's immunity jurisprudence does not "turn on the forum" in which suit is brought.
129 If the lesson to be gleaned from Alden is simply that the states are not to be sued without their consent, then any parsing of the reasoning behind the Court's decision is ultimately in vain.
To the extent that the issues raised by this Note have been addressed in analogous contexts, the courts superficially appear to have adopted this straightforward approach to the question of state suability in nonArticle III courts. For example, in the wake of Seminole Tribe a number of states successfully claimed Eleventh Amendment immunity from federal jurisdiction in bankruptcy proceedings, even though bankruptcy courts are non-Article III tribunals, arguably beyond the Amendment's ambit. 
COLUMBIA LAW REVIEW
Those courts that have addressed the question of state immunity in bankruptcy actions have focused on the nature of the proceeding rather than on the forum in which the adjudication was located. Thus, the question of state immunity was reduced in these cases to an analysis of whether the state had been coerced to appear before the bankruptcy court, and whether the substance of the remedy sought by the individual would require invasion of the state's treasury.
131
Such an approach has superficial appeal. It seems to accord with the thrust of both Seminole Tribe and Alden that individuals simply may not sue the states. The context of bankruptcy proceedings is, however, distinct in important ways from the scheme proposed in this Note. For instance, the statute creating the bankruptcy courts makes explicit that these tribunals are functionally to serve as the tools of Article III district courts,' 3 2 with the result that, unlike in legislative courts, the doctrine of sovereign immunity remains both functionally and formally relevant in such proceedings. More to the point for purposes of this Note, the bankruptcy court system has not been devised with an eye toward assuring that ultimate responsibility for its dispositions comes to rest on a politically accountable actor. There is no mechanism in the bankruptcy context for assuring that the President, his officers, or their delegates exercise their discretion transparently. There are no checks or safeguards to assure that the lines of political accountability remain unmuddied. To the degree such transparency and accountability truly provide the substantive rationale for the Supreme Court's state immunity jurisprudence, the argument that state immunity can be abrogated in the bankruptcy courts simply falls short. The court rulings on sovereign immunity in the bankruptcy context thus do not provide evidence that this Note's proposal to abrogate state immunity in legislative courts is misguided. Rather, the bankruptcy cases serve to highlight the importance of the key conceptual component of this proposal: the need to build political responsibility, transparency, and accountability into the structure of the administrative agency and its legislative court.
One final approach, which has not yet been presented to a court, is the radical argument that as a bankruptcy court is an Article I court, it does not exercise "federal judicial power" and is thus not restricted by the Eleventh Amendment. The implications of this argument are extraordinary. If accepted, then any Article I court-including ... the myriad federal agencies authorized to resolve disputes involving "public rights"-would be unfettered by the Eleventh Amendment.
Brant, supra note 105, at 827.
131. See, e.g., In re NVR, 189 F.3d at 452. 132. 28 U.S.C. § 151 (1994) ("In each judicial district, the bankruptcy judges in regular active service shall constitute a unit of the district court to be known as the bankruptcy court for that district."); see also Pitts v. Ohio Dep't of Taxation (In Re Pitts), 241 B.R. 862, 867 n.1 (Bankr. N.D. Ohio 1999) (opining that it is "unlikely" that Judge Bufford's "argument will prevail as 28 U.S.C. § 151 provides that bankruptcy courts will function as a 'unit' of the Article III district courts").
ABROGATING STATE SOVEREIGN IMMUNITY
Of course, should the Court decide that it no longer wishes to respect its Garcia holding in the FLSA context, or should it scale back the muscular public rights doctrine it has set forth in Schor and Thomas, or should it even disavow the political-accountability reasoning for its sovereign immunity decisions in Alden, then the legislative court solution might prove untenable. But given the Court's current approach to these vexing constitutional questions, this Note's proposal offers a remedy for state violations of federal rights where none existed before. It respects both the formal and functional concerns that the Court has emphasized in its sovereign immunity case law. It spares the Secretary of Labor from having to devote the Department's finite resources to litigating claims on behalf of individuals. It maintains transparent lines of political accountability between the people and the President. It respects the core of the Court's regulatory jurisprudence. And it respects the central concerns of the Court in its state sovereign immunity jurisprudence.
CONCLUSION
This Note has argued that abrogation of state sovereign immunity in non-Article III courts falls well within the borders of constitutional doctrine laid out by the Supreme Court. Given the premises that the federal government may regulate the states, that Congress may create non-Article III courts for the efficient administration of its regulatory programs, and that private rights may be adjudicated in these courts, the propriety of subjecting the states to suit in such tribunals seems clear.
The more difficult question is whether this proposal comports with the spirit of the Constitution and the nation's federalist structure. This Note has identified the Court's compelling policy justification for maintaining a robust state immunity doctrine: that political accountability must be located in the elected branches of government, and that the governmental actors responsible for placing the state treasuries at risk must be clearly discernible. In demonstrating that the legislative court, as a creature of Congress and tool of the President, provides for such accountability, this Note concludes that Congress's creation of such a court would indeed comport with the spirit of both the Constitution and our federalism. This proposal thus demonstrates that concerns for procedural fairness and federalism may be reconciled, and that, with respect to state violations of federal law, it is possible to respect both the constitutional principle of state sovereignty and the equally compelling principle of the rule of law. 2001] 
